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Eligibility of Penalty Clause (Comparative Study)

Abstract:

The idea of the penal clause or the agreed compensation depends on the necessity of the
compensation agreed between the parties to the contractual relationship, also we find that the
application of the penalty clause requires a breach of the implementation of obligations or failed
to fulfill them, which results damages, moreover the penalty clause is subject to the conditions of
compensation.

Both jurisprudence and the judiciary differed in the definition of the penalty clause or
agreed compensation which made some confuse it with a threatening fine or monetary threat, there
are similarities between the penalty clause and the threatening fine, but we find that the differences
worked to remove this to confuse both.

Recently, Arab civil legislation acts on the penalty clause and the agreement compensation.

Conditions of entitlement related to penalty clause or agreed compensation must be met to
compensate the damage.

There is a gradation between each of the French judiciary, which does not allow the
reduction of the penalty clause and does not require the occurrence of damage, while mixed
judiciary does not allow the value of the penalty clause to be reduced, but we find that it requires
the occurrence of damage, whereas the Arab countries judiciary gives the judge discretionary
power to modify of The value of the agreed compensation or the penalty clause, At the same time
the condition of the occurrence of damage are required.

Some Arab countries’ courts have adopted the rule “compensation is not a punishment,”
accordingly they agreed that the compensation or the penal clause should not deviate from the
general rules of compensation that aim to eliminate the damage incurred.

Compensation of damages through the penalty clause it considers as a new mechanism that
Islamic jurisprudence is un-known to it.

Keywords: Penalty clause, Agreed compensation, Threatening fine, Monetary threat, Error,

Damage
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